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PRODUCT SHARING AGREEMENTS

ABSTRACT | OZET

This article explains the purposes and specifications of Product Sharing
Agreements and ultimately explains that the objective of Product Sharing
Agreement is to create a consensus for the benefit of all stakeholders.

Bu calisma ile birlikte Uretim Paylasim Sozlesmelerinin amaclari ve 6zellik-
leri aciklanarak nihayetinde Uretim Paylasim Sozlesmeleri ile hedeflenenin
tiim paydaslarin yararma olmak tizere bir konsensiis olusturdugu aciklan-

mustir.
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I.INTRODUCTION

Product Sharing Agreements provide unity
of interest between the parties by eliminating
the opposition of interests between the host
state and the company that will perform the
activities in the production and development
of natural resources.

Product Sharing Agreements are one of the
three main types of agreements for the explo-
ration and production of oil and gas resourc-
es under foreign investment agreements.
Foreign investment agreements consist of
consensus and license agreements, Product
Sharing Agreements and risk-service agree-
ments. All of the three types of agreements
may be related to partnership or joint-ven-
ture agreements’. In another categorization,
Product Sharing Agreements are a sub-type
of upstream agreements which deal with
the extraction of natural resources such as
oil and natural gas from underground. “Up-
Stream agreements are commonly referred
to as petroleum exploration and production
agreements (e.g., petroleum exploration and
production agreements, E&P Agreements)"2.

In developing countries, the desire to con-
vert natural resources into income leads
to a desire to see the oil industry succeed.
The success of the oil industry requires co-

I. GiRiS

Product Sharing Agreement (“Uretim Payla-
sim Sozlesmeleri”), dogal kaynaklarin Ureti-
mi ve gelisiminde ev sahibi devlet ve faaliyet-
leri gerceklestirecek olan sirket bakimindan
cikar karsitigini ortadan kaldirarak taraflar
arasinda cikar birligi saglamaktadir.

Uretim Paylasim Sozlesmeleri, yabanci yati-
nm sozlesmeleri kapsaminda petrol ve dogal
gaz kaynaklarinin arastirilmasi ve tretilmesi
sektorune ait olan U¢ ana sozlesme tipinden
biridir. Yabanci yatirnm sézlesmeleri; konsen-
sus ve lisans sozlesmeleri, Uretim Paylagim
Sozlesmeleri ve risk-hizmet sdzlesmelerin-
den (risk-service contracts) olusmaktadir.
TUum bu U¢ s6zlesme tipi de ortaklik ya da or-
tak girisim (joint-venture) sdzlesmeleriyle ilis-
kili olabilir’. Uretim Paylasim Sozlesmeleri bir
baska siniflandirmada ise petrol, dogal gaz
gibi dogal kaynaklarin yer altindan ¢ikarilma-
sifaaliyetlerini konu edinen upstream sozles-
melerinin alt turu niteligindedir. “Upstream
sOzlesmeleri genelde petrol arama ve Uretim
sozlesmeleri (6rnegin petroleum exploration
and production contracts, E&P Contracts)
olarak adlandirnlmaktadir”2.

Gelismekte olan ulkelerde dogal kaynaklari
gelire donusturme arzusu 6zellikle petrol en-
dustrisini basariya ulastirma istegi ile sonuc-

operation with international oil companies
in terms of both capital and technical ex-
pertise. In accordance with this purpose, an
agreement should be reached in a way that
benefits all counterparties. This agreement
can be formed through different forms of
agreements in compliance with the expec-
tations and interests of the parties. Herein
Product Sharing Agreements comes into
prominences.

There are generally three models which are
available to the host state for the exploration
and development of the oil industry. The first
of them is the model of nationalization of in-
dustry, which has largely been in effect since
1970 in Iraq. In this model, the state assumes
all responsibilities and takes all profits. Under
this model, international oil companies work
under a technical service agreement for
a fixed fee for a limited period of time, and
this model is used in the majority of the Gulf
countries. In the second model, the conces-
sion model, the host state licenses a foreign
company or a consortium of foreign compa-
nies to extract oil. After the oil is extracted,
it becomes the property of the foreign com-
pany and the foreign oil company pays tax-
es and royalties to the host state as a result
of its activities. The third and final model is
the Product Sharing Agreements, which is
the preferred model of our article. Product
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lanmaktadir. Petrol endUstrisinin basarisiicin
uluslararasi petrol sirketleri ile hem sermaye
hem de teknik uzmanlik bakimindan is birligi
yapmak gerekmektedir. Bu amag ile birlikte
tam aktorlerin yararina olacak bir sekilde an-
lagsmaya varilmalidir. Bu anlagma, taraflarin
beklentileri ve ¢ikarlari dogrultusunda farkli
sozlesme bicimleri ile olusturulabilmektedir.
Bu noktada Uretim Paylasim Sozlesmeleri 6n
plana ¢cikmaktadir®.

Petrol endustrisinin arastirilmasi ve gelistiril-
mesi amaci ile ev sahibi devletin genel ola-
rak izleyebilecegi u¢ model s6z konusudur.
Bunlardan ilki Irak’'ta 1970 yilindan itibaren
buyuk élctde gecerli olan endustrinin kamu-
lastinlmasi modelidir. Bu modelde devlet tim
sorumluluklari tstlenir ve tum kari alir. Ulusla-
rarasi petrol sirketleri bu model kapsaminda
sinirli bir sUre igin sabit bir Ucret karsiliginda
teknik servis hizmet s6zlesmesi kapsaminda
calismakta olup bahse konu bu model korfez
ulkelerinin cogunlugunda kullanilmaktadir.
ikinci model olan imtiyaz modelinde ise ev
sahibi devlet yabanci bir sirkete veya yabanci
sirketlerden olusan bir konsorsiyuma petrol
ctkarma lisansi vermektedir. Petrol, ¢ikarildik-
tan sonra yabanci sirketin mali haline gelir ve
neticede yabanci petrol sirketi ev sahibi dev-
lete faaliyetleri sonucunda vergi ve telif Ucreti
oder. Uguincu ve nihai model ise galismamizi
olusturan ve siklikla tercih edilen model olan
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Sharing Agreements are more complex than
the other models, which will be explained in
detail below*.

Production Sharing Contracts are a type of
private law agreement that are frequently
signed by the governments of nations that
possess oil and businesses that possess the
necessary capital and technical resources to
extract the oil. Under these agreements, one
party makes a commitment and pays the
other’s costs in the event that any revenue
is made from the transaction. The remaining
funds are then divided between the parties.
One party to Product Sharing Agreements is
the national oil companies, sometimes the
government itself and sometimes an exten-
sion of the government, and the other party
is the companies that will provide the tech-
nical equipment and facilities required for
the extraction of the oil and have the capital
required to do likewise. Through Product
Sharing Agreements, governments have the
option to occupy different positions in oil
production and development®.

Product Sharing Agreements remain the
dominant form of agreement for the explo-
ration and development of petroleum re-
sources in developing countries. In this form
of agreement, the state remains the primary
owner of the oil resources, but interacts with
the international oil company, which pro-
vides both financial and technical expertise
in the development and exploration pro-
cess®.

Uretim Paylasim Sozlesmeleridir. Uretim Pay-
lagim Sozlesmeleri diger modellere nazaran
asa@ida detaylica anlatilacagi Gzere daha
kompleks bir icerige sahiptir.

Uretim Paylasim Sozlesmeleri, yaygin olarak
petrol sahibi tlkelerin hukumetleriile petrolu
cikaracak teknik donanim ve sermaye yeter-
liligine sahip sirketler arasinda imzalanan ve
taraflardan birinin belirli bir taahhut Gstlene-
rek bu islem neticesinde herhangi bir gelir
elde edilmesi halinde yapmig oldugu masrafi
elde edilmis olan gelirin belirli bir oranda geri
alinmasi yolu ile tahsil eden ve bakiyenin ta-
raflar arasinda paylasilmasi esasina dayanan
bir 6zel hukuk stzlesmesidir. Uretim Paylasim
Sozlesmelerinin bir tarafini bazen hukametin
kendisi kimi zaman da huktumetin bir uzantisi
olan milli petrol sirketleri olustururken karsi
tarafini ise petrolun cikarilmasi i¢in gereken
teknik donanim ve ekipmani saglayacak olan
ve bununicin sermaye yeterliligi bulunan sir-
ketler olusturur. Uretim Paylasim Sozlesmele-
ri sayesinde hukumetler petrol Uretiminin ve
gelisiminin farkli pozisyonlarinda yer edine-
bilme opsiyonuna sahip olmaktadir®.

Uretim Paylasim Sozlesmeleri gelismekte
olan ulkelerde petrol kaynaklarinin arastinl-
masi ve gelistirilmesiicin en baskin s6zlesme
sekli olmaya devam etmektedir. Bu sozles-
me seklinde devlet petrol kaynaklarinin ha-
len asil sahibi olmaya devam etmekteyken,
gelistirme ve arastirma surecinde kendisine
hem finansal hem de teknik uzmanlik sag-
layan uluslararasi petrol sirketi ile etkilesim
halindedirs.

Il. THE HISTORICAL
BACKGROUND OF PROD-
UCT SHARING AGREE-
MENTS

Product Sharing Agreements have their or-
igins in the Napoleonic Era and the French
legal philosophy that the ownership of min-
erals should belong to the state and not to
individuals for the benefit of all citizens. This
philosophy is stated in Article 33 of the Indo-
nesian Constitution of 1945 as follows”:

“All-natural wealth on the land and in water is
under the jurisdiction of the state and should
be used for the benefit and the welfare of the
people”.

Historically, Product Sharing Agreements
were first used in Indonesia in 1966. Inde-
pendent Indonesia American Petroleum
Company (IIAPC) signed an agreement with
Indonesia in 1966. It is possible to suggest
that this agreement was the first production
sharing agreement in the oil industry in real
terms. This agreement is very important as
it is considered as a turning point in the de-
velopment of Indonesia’s and the world’s
oil agreements®. Considering the political
conjuncture of Indonesia at the time, for-
eign-owned companies were the target of
criticism due to rising nationalism, while
Product Sharing Agreements were consid-
ered as a solution to the disadvantageous
situation of not extracting the resources for
both the state and international companies,
asthey enabled the state to retain ownership
of the resources. Following Indonesia, Prod-
uct Sharing Agreements have become glob-
ally widespread in all oil producing regions
except Western Europe™.

I1l. THE RELEVANCE
OF PRODUCT SHARING
AGREEMENTS

A. The Development of Natu-
ral Resources

The most specific characteristic of the nat-
ural minerals sector is the location of the
mines where the activities such as explora-
tion, development and production subject
to the agreement will be performed. None-
theless, initiatives in this sector are inher-
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I1. URETiM PAYLASIM
SOZLESMELERININ TA-
RiHSEL GELiSIiMi

Uretim Paylasim Sozlesmelerinin kokleri Na-
polyon Dénemi’'ne ve madenlerin mulkiye-
tinin tum vatandaslarin yararina bireyler ta-
rafindan degil devlete ait olmasini esas alan
Fransiz hukuk anlayisina dayanmaktadir. Bu
felsefe 1945 tarihli Endonezya Anayasasi'nin
33. maddesinde su sekilde yer almaktadir”:

“Karadaki ve sudaki tim dogdal zenginlikler
devletin yetkisi altindadir ve halkin yarari ve
refahi igcin kullanilmalidir”.

Uretim Paylasim Sozlesmeleri tarihsel ola-
rak incelendiginde ilk olarak 1966 yilinda
Endonezya’da kullanilmaya baslanmistir. In-
dependent Indonesia American Petroleum
Company (IIAPC), Endonezya ile 1966 yilin-
da bir anlasma imzalamistir. Bu anlagsmanin
gercek anlamda petrol endustrisindeki ilk
Uretim paylasim sozlesmesi oldugunu ileri
surmek mumkundur. Bu s6zlesme Endonez-
ya’'nin ve dunya petrol anlagmalarinin gelisi-
minde bir donam noktasi olarak kabul edil-
digi icin oldukca 6nemlidir®. Endonezya’nin
o0 dénemdeki politik konjonkturtu dikkate
alindiginda yukselen milliyetcilik ile birlikte
yabanci sermayeli sirketler elestirilerin hede-
fi olurken Uretim Paylagim Stzlesmeleri hem
devlet hem de uluslararasi sirketler i¢in de
dezavantajli olan kaynaklarin ¢ikarilmama-
si durumuna karsin, devletlerin kaynaklarin
mulkiyetini halen elinde tutmasini saglaya-
bilmesi sayesinde bir ¢6zam olarak deger-
lendirilmistir. Endonezya’nin ardindan Bati
Avrupa hari¢ olmak Uzere tum petrol tretim
bolgelerinde Uretim Paylasim Sozlesmeleri
kuresel olarak yayginlasmaya baslamistir™.

I1l. URETiM PAYLASIM
SOZLESMELERININ ONE-
Mi

A. Dogal Madenlerin Gelisimi

Dogal madenler sektorunun en spesifik
ozelligi sozlesmeye konu arama, gelistirme
ve Uretim gibi faaliyetlerin gerceklestirile-
cegi yerin madenlerin konumlandigi yer
olmasidir. Bununla beraber bu sektordeki
girisimler kendi icinde, dunya piyasasinda-
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ently high risk due to the unpredictability
of mineral prices in the world market, the
unpredictability of costs and the variability
of the political conjuncture affecting related
activities. Due to these risks, it is usually not
possible for local companies to make these
investments, especially in developing coun-
tries. The development of natural minerals is
usually subject to a long-term program and
often forms part of the overall economic pro-
gram for the host state™. In order to serve
this purpose, the host state benefits from
the technical and capital competence of
foreign oil companies under Product Shar-
ing Agreements.

B. The Development Rights of
Natural Resources and Own-
ership

There are two methods for negotiating
Product Sharing Agreements: bilateral ne-
gotiations and competitive bidding. When
an agreement is negotiated bilaterally, usu-
ally a multinational company applies to the
government of the host state for a royalty for
the development, exploration and export
of a mineral deposit. Conventionally, the
agreement is established by the company
paying a royalty to the government'.

Frequently, agreement negotiations take
place between a national company and an
international company rather than between
the international company and the govern-
ment. The national company usually has
negotiating power either because of legis-
lation and regulations or because it controls
natural resource reserves. Three reasons
can be given as to why a national compa-
ny replaces the government in agreement
negotiations with a foreign contractor. The
first reason is that the national company
has more and better information about
natural resources, which is one of the rea-
sons why the national company is involved
in agreement negotiations. The second is
that a national company is less politically
motivated than the government. Finally,
the involvement of the national company
in cooperation with the foreign company
in controlling the process of exploration
and development of natural resources will
contribute to the development of national
expertise’.

ki maden fiyatlarinin bilinmezligi, maliyetle-
rin 6éngorulemezligi ve siyasi konjonkturuan
degiskenliginin ilgili faaliyetleri etkilemesi
gibi sebeplerle yuksek riskleri barindirir.
Bu riskleri barindirmasi sebebiyle 6zellikle
gelismekte olan ulkelerde bahsi gecen ya-
tirrmlarin yerel sirketler tarafindan yapilmasi
¢ogu zaman mumkun olmamaktadir. Dogal
madenlerin gelisimi genellikle uzun vadeli
bir programa baglidir ve ¢cogu zaman ev
sahibi devlet bakimindan genel ekonomik
programin bir par¢asini olusturur™. Ev sahi-
bi devlet bu amacina hizmet edecek sekilde
yabanci petrol sirketlerinin teknik uzmanlik
ve sermaye yeterliliginden Uretim Paylasim
Sozlesmeleri cercevesinde fayda saglamak-
tadir.

B. Dogal Madenleri Gelistir-
me Haklari ve Miilkiyet

Uretim Paylasim Sozlesmeleri gorasmeleri
icin ikili gorusmeler ve acik artirma yoluy-
la ihale olmak Uzere iki yontem mevcuttur.
Sozlesme ikili gorusmeler yolu ile muzakere
edildiginde genellikle ¢cok uluslu bir sirket,
bir maden yataginin gelistirilmesi, arasti-
rilmasi ve ihracati i¢in imtiyaz elde etmek
amaciyla ev sahibi tlkenin hukumetine bas-
vurmaktadir. Geleneksel olarak sézlesme,
sirketin hukumete bir telif hakki 6demesi
ile kurulmus olmaktadir™.

Siklikla s6zlesme gorusmeleri uluslararasi
sirket ile hukumet arasinda gerceklesmek
yerine ulusal bir sirket ile uluslararasi sirket
arasinda gerceklesmektedir. Ulusal sirket
genellikle ya mevzuat ve yasal duzenleme-
ler geredi ya da dogal kaynak rezervlerini
kontrol ettigi icin muzakere etme gucune
sahip olmaktadir. Yabanci yuklenici ile s6z-
lesme muzakerelerinde hukumetin yerini
neden bir ulusal sirketin aldig1 hususunda
uc sebep degerlendirilebilecektir. Ulusal sir-
ketin dogal kaynaklar hakkinda daha fazla
ve daha iyi bilgiye sahip olmasi ulusal sirke-
tin s6zlesme muzakeresinde yer almasinin
nedenlerinden ilkidir. ikincisi ise ulusal bir
sirketin hukumete nazaran daha az politik
motivasyonla hareket edecegi hususudur.
Son olarak ulusal sirketin dogal kaynaklarin
kesfi ve gelistirilmesi streci kontrolunde ya-
banci sirket ile is birligi icerisinde yer alma-
s1, ulusal olarak uzmanligin gelistirilmesine
katki saglayacaktir'.

IV. THE CHARACTERIS-
TICS OF PRODUCT SHAR-
ING AGREEMENTS

Product Sharing Agreements, which re-
place concession agreements, a type of
administrative agreement generally con-
cluded by the administration with a private
person, are a type of agreement in which
the power over natural resources has been
transferred from oil-producing international
companies to states. While the state retains
the property rights over natural resources,
Product Sharing Agreements authorize
international oil companies to carry out
exploration and production activities on
natural resources. Hence, the host state or
national oil company has the authority to
exercise administrative control over the in-
ternational oil company. In contrast to other
risk agreements, it gives the host state the
opportunity to enforce its policy on natural
resources while at the same time creating
the potential for the international oil explo-
ration company to profit. For all stakehold-
ers of Product Sharing Agreements, it can
be said that a win-win relationship is creat-
ed between them.

Product Sharing Agreements, which are a
type of upstream agreements mentioned
in the introduction of this article, are invest-
ment agreements due to their characteris-
tics such as being long-term and allowing
profit-income sharing in different ways,
rather than being commercial agreements.

Frequently, contract negotiations take
place between a national company and an
international company, rather than between
the international company and the govern-
ment. The national company usually has
negotiating power either because of legis-
lation and regulations or because it controls
natural resource reserves. There are three
reasons why a national company might re-
place the government in agreement nego-
tiations with a foreign contractor. The first
is that the national company has more and
better information about natural resources.
Second, a national company is less politi-
cally motivated than the government. Fi-
nally, the national company’s cooperation
with the foreign company in controlling the
process of exploration and development of
natural resources will contribute to the de-
velopment of national expertise'.
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IV. URETiM PAYLASIM
SOZLESMELERININ
OZELLIKLERI

idarenin genel olarak ¢zel bir kisi ile akdet-
tigi idari s6zlesme turu olan imtiyaz s6z-
lesmelerinin yerini alan Uretim Paylasim
Sozlesmeleri, dogal kaynaklar uzerindeki
gucun petrol Ureten uluslararasi sirketler-
den devletlere dogru kaydigi bir s6zlesme
taraduar. Bu sozlesme ile dogal kaynaklar
Uzerindeki mulkiyet hakki devlette kalirken
Uretim Paylasim Sozlesmeleriile dogal kay-
naklar Uzerindeki arama ve uretim faaliyet-
lerini uluslararasi petrol sirketlerine yapma
iznini vermektedir. Bu sayede ev sahibi dev-
letin veya milli petrol sirketinin uluslararasi
petrol sirketi Uzerinde idari denetim yapma
yetkisi bulunmaktadir. Diger risk sozles-
melerinin aksine ev sahibi devlete dogal
kaynaklar uzerindeki politikasini uygulama
firsati verirken ayni zamanda uluslararasi
petrol arama sirketine de kar etme potansi-
yeli yaratmaktadir. Uretim Paylasim Sozles-
melerinin tam paydaslari icin aralarinda bir
kazan-kazan (win-win) iligkisinin olustugun-
dan bahsedilebilecektir.

Calismamizin giris kisminda bahsedilen
upstream sozlesmelerinin bir turu niteligin-
de olan Uretim Paylasim Sozlesmeleri, ticari
sozlesme olma niteliginden daha ¢cok uzun
vadeli olmasi, kar-gelir paylasimina farkli
sekillerde olanak vermesi gibi 6zellikleri
sebebiyle yatinm sozlesmesi niteligini tasi-
maktadir.

Siklikla s6zlesme gorusmeleri uluslararasi
sirket ile hukumet arasinda gerceklesmek
yerine ulusal bir sirket ile uluslararasi sirket
arasinda gerceklesmektedir. Ulusal sirket
genellikle ya mevzuat ve yasal duzenleme-
ler geregi ya da dogal kaynak rezervlerini
kontrol ettigi icin muzakere etme gucune
sahip olmaktadir. Yabanci yuklenici ile so6z-
lesme muzakerelerinde hukuametin yerini
neden bir ulusal sirketin aldig1 hususunda
uc sebepten bahsedilebilecektir. Bunlardan
ilki ulusal sirketin dogal kaynaklar hakkinda
daha fazla ve daha iyi bilgiye sahip olmasi-
dir. ikincisi ise ulusal bir sirketin hukumete
nazaran daha az politik motivasyonla ha-
reket edecek olmasidir. Son olarak ulusal
sirketin dogal kaynaklarin kesfi ve gelistiril-
mesi sureci kontrolunde yabanci sirket ile
is birligi icerisinde yer almasi, ulusal olarak
uzmanligin gelistirilmesine katki saglaya-
caktir™.
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Product Sharing Agreements differ from
other types of agreements by their nature.
The first aspect that distinguishes Prod-
uct Sharing Agreements from other types
of agreements is that the host state owns
all the equipment and hardware, and the
second aspect is that the international oil
company assumes all the risk. However, this
basic structure varies according to the con-
figuration of the contracting parties. For in-
stance, under the Indonesian Product Shar-
ing Agreement, the host state is responsible
for all exploration and production costs once
the oil and gas field are discovered to be suf-
ficient for commercial purposes. In the case
of Peru, the risk burden in the exploration
and production process was assumed by the
international oil company in exchange for a
significant amount of oil revenue compared
to the terms of the agreement in Indonesia.
These companies included Chevron Pacif-
ic Indonesia, Pertamina EP, CNOOC, Exx-
onMobil Cepu Limited and Pertamina Hulu
Mahakam?®.

In addition to these features, the financial fea-
tures of Product Sharing Agreements require
international oil companies to pay royalties
to host states on total production. Following
the payment of royalties, the international
oil company is entitled to receive a prede-
termined amount of profit oil to cover its ex-
penses. The remaining production is shared
between the host state and the international
oil company on a certain ratio. At the end of
the process, the international oil company
may be obliged to pay royalties on the oil
profitse.

Product Sharing Agreements are prepared
and used as model agreements in develop-
ing countries that do not have the necessary
capital adequacy and technical equipment
to produce natural resources, or in countries
trying to rise to this category. Examples in-
clude oil producing host countries such as
Qatar, Azerbaijan and Nigeria™.

A. Negotiations of Product
Sharing Agreements

When drafting Product Sharing Agreements,
the host state must first decide which param-
eters should be included in the agreement. It
then needs to decide which of these parame-
ters will remain fixed and which will be open
to tender or negotiation. These decisions are
often made at a time when the host state has

Niteligi geregi Uretim Paylasim Stzlesmele-
ri diger sozlesme turlerinden ayrilmaktadir.
Uretim Paylasim Sozlesmelerini diger soz-
lesme turlerinden ayiran ilk unsur ev sahibi
devletin tum ekipman ve donanimin sahibi
olmasi olup ikinci unsur ise uluslararasi petrol
sirketinin tam riski ustlenmesidir. Ancak bu
temel yapi s6zlesme taraflarinin yapilandir-
masina gore degislik gostermektedir. Ornek
olarak Endonezya’da akdedilen Uretim Pay-
lagim Sozlesmesi kapsaminda, petrol ve gaz
sahasinin ticari amaclar icin yeterli oldugu
kesfedildiginde ev sahibi devlet tim arama
ve Uretim masraflarindan sorumlu tutulmus-
tur. Peru 6rneginde ise arama ve Uretim sure-
cindeki risk yuku, Endonezya’daki s6zlesme
sartlari ile karsilastirldiginda 6nemli bir mik-
tar petrol geliri karsiliginda uluslararasi petrol
sirketi tarafindan ustlenilmistir. Bu sirketler-
den bazilari Chevron Pacific Indonesia, Perta-
mina EP, CNOOC, ExxonMobil Cepu Limited
ve Pertamina Hulu Mahakam’dir™.

Bu ozelliklerin yani sira Uretim Paylasim Soz-
lesmelerinin finansal 6zellikleri geregi ulus-
lararasi petrol sirketleri ev sahibi devletlere
toplam Uretim Gzerinden telif Gcreti ddemek-
le yukamludar. Telif ucretinin 6denmesinin
akabinde uluslararasi petrol sirketi maliyetini
geri kazanabilmek adina 6nceden belirlen-
mis bir miktar kar petrolu (profit oil) almaya
hak kazanmaktadir. Geriye kalan aretim mik-
tari ise ev sahibi devlet ve uluslararasi petrol
sirketi arasinda belli bir oran Uzerinde payla-
silmaktadir. Surecin sonunda ise uluslararasi
petrol sirketi petrol karindan elde ettigi gelir
Uzerinden kar 6demekle yukumlu olabilmek-
tedir'e.

Uretim Paylasim Sozlesmeleri dogal kaynak-
lan Uretebilmek adina gerekli sermaye yeter-
liligi ve teknik donanima sahip olmayan gelis-
mekte olan veya bu kategoriye yukselmeye
calisan ulkelerde model s6zlesmeler olarak
hazirlanip kullanilmaktadir. Bu tlkelere Katar,
Azerbaycan, Nijerya gibi petrol retiminin ya-
pildigi ev sahibi tlkeler 6rnek olarak verilebi-
lecektir'.

A. Uretim Paylasim Sé6zlesme-
lerinin Miizakere Siireci

Uretim Paylasim Sozlesmeleri tasarlanirken
ev sahibi devletin 6ncelikle hangi paramet-
relerin sozlesmeye dahil edilmesi gerektigine
karar vermesi gerekmektedir. Daha sonra bu
parametrelerden hangisinin sabit kalacagina
ve hangilerinin ihaleye veya muzakereye agik
olacagina karar verilmesi gerekmektedir. Bu

limited information about the potential size
of oil deposits, extraction costs and oil or gas
prices at the time of extraction. In addition, in
seeking to maximize its share of production,
the state must make offers to foreign oil com-
panies that are attractive enough for them to
bear the risks of production’.

B. Key Articles of Product
Sharing Agreements

Product Sharing Agreements are separat-
ed from other types of agreements due to
the nature of the agreement, and due to
this feature, it is important to include the
provisions required by the nature of the
agreement in the agreement. Due to the
opposing interests between the parties, it
is necessary to include provisions aimed
at balancing the opposing interests in its
content, and these features should be taken
into consideration when drafting Product
Sharing Agreements.

1. Counterparties of Product
Sharing Agreements

As mentioned in the introduction of this
study, the parties to the Product Sharing
Agreements are, on one hand, the govern-
ment or a national company that is an exten-
sion of the government and has obtained a
license from the state through legislation and
legal provisions, and on the other hand, an
international company.

2. State Warranty

Through Product Sharing Agreements, states
guarantee that foreign companies investing
and taking on significant risks will not face le-
gal obstacles to their authorized exploration,
development, and production activities. This
gives the companies a “monopoly” right over
other companies and prevents them from su-
ing to stop the activities from happening.

3. The Rights of State

Host states receive a share of profits from the
production, as one of the purposes for enter-
ing into Product Sharing Agreements. “The
state may also request additional services
from the oil company, such as the marketing
of the product, the cost of which must be
agreed in the agreement”"°.

URETIM PAYLASIM SOZLESMELERI

kararlar genellikle ev sahibi devletin petrol
yataklarinin potansiyel buyuklugu, ¢ikarma
maliyetleri ve ¢ikarma sirasindaki petrol veya
gaz fiyatlar hakkinda sinirli bilgiye sahip ol-
dugu bir dénemde alinmaktadir. Bunlara ek
olarak devlet, uretimdeki payini en Ust du-
zeye clkarmaya calisirken yabanci petrol sir-
ketlerine Uretme risklerini Gstlenebilecekleri
kadar cazip teklifler sunmalidir,

B. Uretim Paylasim S6zlesme-
lerinin Temel Hikiimleri

Uretim Paylasim Sozlesmeleri, sozlesmenin
dogasi geregi diger sozlesme turlerinden
ayrilmakta olup bu 6zelligi nedeni ile hazir-
lanirken s6zlesmenin niteliginin gerektirdi-
@i hukumlerin s6zlesmede bulundurulmasi
o6nem arz etmektedir. Taraflar arasinda bulu-
nan ¢ikar karsitligi sebebiyle iceriginde ¢ikar
karsitligini dengelemeye yonelik hukumler
barindirmasi gerekip Uretim Paylasim Sozles-
meleri hazirlanirken bu 6zellikler goz 6nande
bulundurulmalidir.

1. Uretim Paylasim S6zlesmeleri-
nin Taraflari

Uretim Paylasim Sozlesmelerinin taraflari ca-
lismamizin giris bolumunde de bahsedildigi
Uzere bir tarafta hukumet veya hukumetin bir
uzantisi niteliginde olup devletten bu konu-
da mevzuat ve yasal hukumlerile lisans almig
olan milli bir sirket diger tarafta ise uluslarara-
si bir sirket bulunmaktadir.

2. Devlet Garantisi

Devletler Uretim Paylasim Sozlesmeleri ile
yatirim yapan ve yuksek riskleri Ustlenen
uluslararasi sirketlere kendilerine yetki tani-
nan arama, gelistirme, Gretme faaliyetleriicin
bir “tekel” hakki taniyip faaliyetlerin gercek-
lesmesini dnleyecek bir dava ile karsilagsma-
yacaklarina dair teminat vermektedir.

3. Devletin Haklari

Ev sahibi devletler Uretim Paylasim Sozles-
melerini akdetme amaclarindan biri olarak
uretimden kar pay1 almaktadirlar. “Devlet, ay-
rica petrol sirketinden urinun pazarlanmasi
gibi ilave bazi hizmetler de talep edebilir ki
bunun bedelinin de s6zlesmede kararlastiril-
masi gerekmektedir”®,
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4. Duration of Agreement

Product Sharing Agreements, which are of-
ten concluded as a long-term investment
agreement due to the nature of the business,
might sometimes carry a short-term renewal
clause that comes into effect after a success-
ful discovery of the mine. If the reserves are
commercially profitable and successful, the
agreements can be extended?®.

5. Cost Recovery and Profitability

4. So6zlesmenin Siresi

Cogunlukla isin niteliginden kaynaklanan
sebeplerle uzun sureli bir yatinm sézlesmesi
olarak akdedilen Uretim Paylasim Sozlesme-
leri kimi zaman ise kisa sureli madenin ba-
sarili bir kesfinden sonra yuarurluge girecek
yenileme hukmunu tasiyabilmektedir. Re-
zervlerin ticari olarak karli ve basarili olmasi
halinde s6zlesmelerin suresinin uzatilmasi
s0z konusu olmaktadir?.

5. Maliyetin Karsilanmasi ve Karlilik

The main provisions at the essence of Prod-
uct Sharing Agreements are cost recovery
and profitability. It is important for both par-
ties that the cost items are written in a com-
prehensive manner. After the output of the
cost items, the remaining part determines
the profitability of the oil. With this provision,
the parties define production, profit and rev-
enue shares. The determination of produc-
tion shares can be direct or indirect in favor of
the state, or it can be in a way to increase the
share of the host state through the tax rates
that the state will regulate depending on the
level of production?'.

6. Royalty

In Product Sharing Agreements, a royalty is
paid by the investment company to the host
state. This fee is charged over gross revenue
in certain periods. The investor production
company pays this fee to the host state at
varying rates depending on the project and
production volume?2,

Uretim Paylasim Sozlesmelerinin 6ztnu olus-
turan esas hukam maliyetlerin karsilanmasi ve
karliliktir. Maliyete iligkin kalemlerin olduk¢a
kapsamli yazilmasi her iki taraf icin de 6Gnem
arz etmektedir. Maliyet kalemlerinin ¢iktisin-
dan sonra kalan kisim ise petrolun karliigini
belirlemektedir. Taraflar bu hukdm ile tGretim,
kar ve gelir paylarini tanimlamaktadir. Uretim
paylarinin belirlenmesi dogrudan olabilecegi
gibi devlet lehine olacak sekilde dolayli ola-
rak da devletin Uretim seviyesine bagli olarak
duzenleyecedi vergi oranlari ile de ev sahibi
devletin payinin artmasini saglayacak sekilde
olabilmektedir?'.

6. imtiyaz Bedeli (Royalty)

Uretim Paylasim Sozlesmelerinde imtiyaz
bedeli (royalty) olarak isimlendirilen yatirim
sirketinin ev sahibi devlete 6dedigi bir bedel
s6z konusudur. Bu bedel belli periyotlarla
brut gelir Gzerinden alinmaktadir. Yatirrmci
uretim sirketi, bu bedeli projeye ve Uretim
hacmine bagli olarak degisen oranlar ile ev
sahibi devlete 6demektedir?2

Although the royalty can be determined in
oil or cash, it can also be adjusted accord-
ing to the average daily production. This
rate varies between 6% and 15%. Prior to
the commencement of production sharing,
the contracting parties are allowed to cover
the costs of exploration, development and
operation of the oil field through a prede-
termined proportion of production called
cost oil. Most Product Sharing Agreements
have a cost oil cap of 60% and allow costs
not covered in a given period to be carried
forward and covered in the following pe-
riod%.

7. Profit Oil

Profit oil is the allocation of the remaining
production between the foreign investors
and the host after subtracting the concession
fee and the investor company’s cost oil?%. The
foreign oil company’s share of the profit oil is
usually taxable. Researchers focus on how to
balance geopotential with the cost of doing
business and fiscal conditions. In assessing
fiscal conditions, the focus is on the sharing
of profits between the host state and the for-
eign oil company. Geopotential, costs, infra-
structure and other key factors are factored
into the foreign oil company’s earnings. In
most countries, the distribution of profit oil
ranges from 15% to 55% for the foreign oil
company?,

8. Ownership

Product Sharing Agreements’ implications
for natural resources make them accept-
able for developing countries. Under Prod-
uct Sharing Agreements, the state may re-
tain ownership of reserves and the facilities
and factories built by foreign companies.
The agreement stipulates that ownership
of the agreed production share passes
to the oil company at a certain point. The
state, on the other hand, has the option
to retain ownership of certain assets and
equipment?e,

9. Tax Exemptions

In the taxation clause to be included in the
Product Sharing Agreements, exemptions or
exceptions from certain taxes are provided
to the foreign investor through regulations
made by the state in favor of the foreign oil
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imtiyaz bedeli (royalty) petrol ya da nakit ola-
rak belirlenebilmekte ise de ortalama gunluk
Uretime gore de ayarlanabilmektedir. Bu ora-
nin %6 ile %15 arasinda degistigi gorulmekte-
dir. Uretim paylasiminin baglamasindan énce
sozlesme taraflarinin maliyet petrolt (cost
oil) olarak isimlendirilen Gretimin énceden
belirlenmis bir orani Uzerinden arama, petrol
sahasini gelistirme ve isletme masraflarini
karsilamasina izin verilmektedir. Uretim Pay-
lagim Sozlesmelerinin bircogunda %60 gibi
bir maliyet petrolu tst siniri vardir ve belirli
bir donemde karsilanamayan maliyetlerin
tasinip bir sonraki dénemde karsilanmasina
izin verilmektedir?.

7. Kar Petroli (Profit Oil)

Kar petrolu (profit oil) ise imtiyaz bedeli ve ya-
tinmci sirketin maliyet petrolu ¢iktiktan son-
ra kalan Uretimin yabanci yatinmcilar ve ev
sahibi arasinda paylastirilmasidir?. Yabanci
petrol sirketinin kar petrolunden aldigi oran
genellikle vergiye tabi olmaktadir. Arastir-
macilar jeopotansiyelin, is yapma maliyeti
ve mali kosullar ile nasil dengelenecegine
odaklanmaktadir. Mali kosullarin degerlen-
dirilmesinde odak noktasi ev sahibi devlet
ile yabanci petrol sirketi arasinda karin pay-
lasimidir. Jeopotansiyel, maliyetler, altyapi ve
diger kilit faktorler yabanci petrol sirketinin
yabanci petrol sirketinin kazancinda hesap
edilmektedir. Cogu ulkede kar petrolunun
dagilimi yabanci petrol sirketi icin %15'ten
%55'e kadar degismektedir?.

8. Mulkiyet

Uretim Paylasim Sozlesmelerinin dogal kay-
naklar uzerindeki gondermeleri bu sozles-
meyi gelismekte olan ulkeler bakimindan
kabul edilebilir kilmaktadir. Uretim Paylasim
Sozlesmeleri kapsaminda rezervler ve yaban-
ci sirketler tarafindan insa edilen tesisler ve
fabrikalarin mulkiyeti devlette kalabilmekte-
dir. S6zlesmede kararlastirilan tretim payi-
na iliskin mulkiyetin belli bir noktada petrol
sirketine gegcmesi duzenlenmektedir. Devlet
ise bazi varlik ve ekipmanlarin mulkiyetinin
kendisinde kalmasini isteyebilme imkanina
sahip kiinmaktadir?s,

9. Vergi Muafiyetleri

Uretim Paylasim Sozlesmelerinde yer verile-
cek olan vergilendirme maddesinde devlet
tarafindan yabanci petrol sirketi lehine vergi
yasalariyla ilgili olarak yapilan dtzenlemeler
ile yabanciyatinmciya belirli vergilerden mu-
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company in relation to tax laws. The host
state - assuming that these states are devel-
oping countries - provides tax exemptions
to foreign investors for many years in order
to encourage investment. It is sometimes
possible to see that a contractual provision
allows the foreign investor company to be
exempt for the first five years. Nevertheless,
if this exemption period includes the period
of extraction and processing of the oil, for ex-
ample, if we assume that this period lasts for
three years, it can be said that there willbe an
exemption for only two years. For this reason,
it is important that the exemption is granted
after the commencement of production?.

0. The Domestic Market Regula-

afiyet veya istisnalar saglanmaktadir. Ev sa-
hibi devlet -ki bu devletlerin gelismekte olan
Ulkeler oldugunu varsayilirsa- yatinmi tesvik
amaciylayabanciyatinmcilara birgok yil vergi
muafiyeti saglamaktadir. Kimi zaman bir s6z-
lesme hukmu ile yabanci yatinmci sirkete ilk
bes yil icin muafiyet izni getirildigini gérmek
mumkun olmaktadir. Ancak bu muafiyet su-
resi petrolun ¢ikarimi ve islenmesi suresini
de icerdigi taktirde 6rnek olarak bu surenin
Uc¢ yil surmesini varsaydigimizda sadece iki
yilicin bir muafiyet s6z konusu olacagi soy-
lenebilecektir. Bu sebeple muafiyetin tGretim
basladiktan sonra verilmesi 6nem arz etmek-
tedir?.

10. Yerel Pivasa Duzenlemeleri

1
tions

The host state may sometimes make de-
mands on foreign companies in order to
meet the demands of the domestic market
and impose this demand through regula-
tions on the domestic market. As with other
contractual provisions, there are variables in
this provision. It is possible to encounter dif-
ferent forms for the amount demanded and
the fee to be paid?®. These arrangements
usually include the condition that a certain
percentage of the foreign oil company’s oil
profits will be sold to the host state. Usually,
the host state can pay in local currency at a
predetermined exchange rate for domestic
crude oil®.

11. Bonuses

The bonuses are for the host state. The pre-
miums to be paid by the international oil
company usually consist of signature and
production bonuses, but sometimes also
include exploration bonuses. Signature
bonuses are one-off payments that are in-
dependent of economic success. These
payments reduce the economic value of
the project. On the other hand, production
bonuses are recurring as production reach-
es certain levels, as agreed in the relevant
clause of the agreement. The majority of
Product Sharing Agreements recognize that
the bonuses are tax deductible®.

12. Stability Clause

Stabilization clauses in Product Sharing
Agreements are a way for the parties to allo-
cate the risks of a long-term investment. With
a stabilization clause, the host state agrees

Ev sahibi devlet kimi zaman i¢ piyasaya yone-
lik olarak taleplerin kargilanmasi adina yaban-
ci sirketlerden talepte bulunabilmekte olup
bu talebini i¢ piyasaya yonelik regulasyonlar
ile dayatir. Diger s6zlesme hukumlerinde ol-
dugu gibi bu hukmun de degiskenleri s6z
konusudur. Talep edilen miktar ve 6denecek
ucreticin farkli sekillerde karsilagilmasi mum-
kundur?8, Bu duzenlemeler genellikle yaban-
ci petrol sirketinin petrol karinin belirli bir yaz-
desinin ev sahibi devlete satilacagi sartinin
icerirler. Genelde ev sahibi devlet yerli ham
petrol icin 6nceden belirlenmis déviz kuru
orani Uzerinden yerel para birimi cinsinden
6deme yapabilmektedir?°.

11. Primler

Primler ev sahibi tlke i¢in s6z konusu olmak-
tadir. Uluslararasi petrol sirketinin 6deyecegi
primler genellikle imza ve tretim primlerin-
den olugsa da kimi zaman kesif primlerini de
icermektedir. imza primleri bir defaya mah-
sus olmak ve ekonomik basaridan bagimsiz
olmak uzere yapilan 6demelerdir. Bu 6de-
meler, projenin ekonomik degerinin azal-
masina sebebiyet vermektedir. Diger tarafta
ise uretim primleri s6zlesmenin ilgili madde-
sinde kararlastirildigi seklinde uretim belirli
seviyelere ciktikca tekrarlanabilir olmaktadir.
Cogu Uretim Paylasim Sozlesmesi primlerin
vergiden dusurulebilir oldugunu kabul et-
mektedir®.

12. istikrar Kaydi

Uretim Paylasim Sozlesmelerine eklenen is-
tikrar kaydi, taraflarin uzun vadeli bir yatinmin
getirecegi risklerin aralarinda paylastirilmasi
yollarindan biridir. istikrar kayd! ile ev sahibi

that its legislative and administrative pow-
ers will not have the effect of changing the
agreed contractual terms to the detriment
of the foreign oil company. Stabilization
clauses limit the host state’s legislative and
administrative authority, which serves as the
legislature within its own legal system, in an
effort to safeguard the private company?'.

The stabilization clause is inserted into the
agreements to provide the oil company
with certainty regarding the uncertainties
that new legislation may bring. This clause
includes provisions to ensure that the oil
company is entitled to additional produc-
tion to the extent necessary to maintain its
economic position once the new laws come
into force®2

13. Adaptation Clause

An adaptation/renegotiation clause, which
can be used as an alternative to or in conjunc-
tion with a stabilization clause, can provide
both parties with protection against difficul-
ties that may arise if the conditions existing
at the time of signing the agreement change.
With the adaptation clause, the investor is
obliged to negotiate with the foreign inves-
tor if the host state (or state-owned company)
changes the terms of the agreement, rather
than unilaterally changing them?3,

14. Force-Majeure

In the force majeure provisions of the Product
Sharing Agreements, it is seen that special
force majeure provisions are also included in
addition to general force majeure provisions.
In particular, it is seen that a force majeure
clause is included in which the foreign oil
company will be released from its obligations
in the event that the activity is prevented by
the host state. In practice, this situation is
“limited to delays caused by inaction such as
exceeding time limits arising from excessive
bureaucracy in the host state”3.

15. Termination of Agreement

Standard Product Sharing Agreements do
not include a provision that the agreement
can be terminated in the first years following
the effective date. There are three situations
in which the agreement can be terminated.
These three situations are i) voluntary termi-
nation of the agreement by the contractor by
giving written notice if the contractor con-
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devlet yasama ve idari yetkilerinin, mutabik
kalinan so6zlesme kosullarini yabanci petrol
sirketinin zararina olacak sekilde degistirme
etkisine sahip olmayacagini kabul eder. is-
tikrar hukumleri, kendi hukuk sisteminde
yasa koyucu olan ev sahibi devletin yasama
ve idari yetkileri kisitlanarak 6zel sirketi koru-
may! amaglamaktadir®'.

Sozlesmelere eklenen istikrar kaydi ile birlik-
te petrol sirketine yeni mevzuatin getirecegi
belirsizliklere iligkin guvence saglanmakta-
dir. Bu kayit, yeniyasalarin yururlige girmesi
ile birlikte petrol sirketinin ekonomik pozis-
yonunu korumak icin gerekli élctude ek Ure-
tim yapma hakkini elde etmesini saglayacak
hukumler icermektedir®2.

13. Uyarlama Kaydi

istikrar kaydi htikmune alternatif olarak veya
beraber kullanilabilecek olan uyarlama/ yeni-
den muzakere maddesi her iki tarafa sozles-
meninimzalandigi tarihteki mevcut olan sart-
larin degismesi halinde ortaya ¢ikabilecek
zorluklara karsl koruma saglanabilmektedir.
Uyarlama kaydi htukmui ile birlikte yatinmciya,
ev sahibi devlet (ya da devlet sirketi) herhan-
gi bir degisiklik oldugu taktirde anlagsmanin
sartlarini tek tarafli olarak degistirmek yerine
yabanci yatinmciyla muzakere etmekle yu-
kuamludurse,

14. Micbir Sebep

Uretim Paylasim Sozlesmelerinin mucbir se-
bep hukumlerinde genel mucbir sebepler
yaninda 6zel mucbir sebep hukumlerine de
yer verildigi goralmektedir. Ozellikle ev sahi-
bi devlet tarafindan kaynaklanacak faaliyetin
engellenmesi halinde yabanci petrol sirketi-
ninyukumluluklerinden kurtulacagi bir muc-
bir sebep hukmune yer verildigi gorulmek-
tedir. Uygulamada bu durumun “ev sahibi
devletteki asin burokrasiden kaynaklanan za-
man sinirlarinin agilmasi gibi eylemsizliklerin
yol actigi gecikmelerle sinirli olmaktadir”s4.

15. S6zlesmenin Feshi

Standart Uretim Paylasim Sozlesmelerin-
de yururluk tarihinden itibaren ilk yillarda
sozlesmenin feshedilebilecegine iliskin
duzenleme yer almamaktadir. S6zlesmenin
feshedebilecegi u¢ durum s6z konusudur.
Bahse konu g hal; i) yuklenicinin kosullarin
petrol operasyonunun devam etmesine izin
vermedigini dusundugu hallerde yazili bildi-
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siders that conditions do not allow for the
continuation of the oil operation, ii) failure to
discover oil and the contractor does not find
oil by the end of the extended period under
the agreement or if the contractor does not
choose to extend the agreement, the agree-
ment is automatically terminated in its entire-
ty, iii) in the event of a material breach of the
agreement by one of the parties, the agree-
ment may be terminated upon proof of such
breach by arbitration or final court decision
by conclusive evidence or upon written no-
tice given by one of the parties prior to the
period specified in the agreement®.

16. Applicable Law and Solution

rimde bulunarak s6zlesmeyi gonullu olarak
feshetmesi, ii) petrol kesfedilememesi ve
yUklenicinin s6zlesme kapsaminda uzatilan
surenin sonuna kadar petrol bulamama-
sl veya yuklenicinin s6zlesmeyi uzatmayi
tercih etmemesi halinde s6zlesmenin oto-
matik olarak tumuyle feshedilmesi, iii) soz-
lesmenin taraflardan biri tarafindan 6nemli
o6lcude ihlal edilmesi halinde bu durumun
kesin delillerin tahkim veya nihai mahkeme
karariile kanitlamasi veya taraflardan birinin
sozlesmede belirlenen sure dncesinde yazili
bildirimde bulunmasi Uzerine s6zlesmenin
feshedilmesidir®®.

16. Uygulanacak Hukuk ve Uyus-

of Disputes

In Product Sharing Agreements it is consid-
ered that the law of the host state is mostly
determined as the applicable law. Howev-
er, the possibility that the balance of power
between international companies and the
host state will change this situation is high,
especially if the host country is classified as
underdeveloped or developing. In these cas-
es, whether the host state has an investor in-
centive objective usually plays an important
role. Leaving the resolution of disputes to the
state judiciary in countries where the rule of
law is not fully ensured would mean an extra
burden for the international company, espe-
cially in Product Sharing Agreements con-
cluded on a long-term basis. For this reason,
international companies try to guarantee the
resolution of disputes within the scope of in-
dependent and impartial arbitration within
the framework of internationally recognized
rules.

V. CONCLUSION

The contribution of Product Sharing Agree-
ments to the extraction, production and de-
velopment of natural resources is gaining
importance in the energy sector, as they re-
solve the conflict of interest of the contract-
ing parties in the parallel equation of the host
state and the foreign company, which is the
counterparty to the agreement, and provide
flexibility in determining the profit-revenue
sharing.

The host state, which does not want to com-
promise its property rights over natural re-
sources while also increasing the host state’s
income from the production and develop-
ment of the natural resources it owns, and
foreign companies acting with the ultimate

mazliklarin C6zimu

Uretim Paylasim Sozlesmelerinde cogunluk-
la ev sahibi devlet hukukunun uygulanacak
hukuk olarak belirlendigi goralmektedir. An-
cak uluslararasi sirketler ile ev sahibi devlet
arasindaki gu¢ dengelerinin bu durumu de-
gistirme ihtimali 6zellikle ev sahibi devletlerin
az gelismis veya gelismekte olan ulkeler gru-
bunda olmasi halinde hayli yuksektir. Boyle
durumlarda genellikle ev sahibi devletin yati-
rimcly1 tesvik amacinin bulunup bulunmadigi
onemli bir rol oynamaktadir. Uyusmazliklarin
¢O6zUmUNUn hukuk devletiilkesinin tam anla-
miyla saglanamayan ulkelerde devlet yargisi-
na birakilmasi uluslararasi sirket bakimindan
ozellikle uzun vadeli olarak akdedilen Uretim
Paylasim Sozlesmelerinde fazladan bir kulfet
anlamina gelecektir. Bu sebeple uluslararasi
sirketler uyusmazliklarin ¢6zumuna, uluslara-
rasi kabul gérmus kurallar cercevesinde ba-
@gimsiz ve tarafsiz tahkim kapsaminda garanti
altina almaya calismaktadir.

V.SONUC

Uretim Paylasim Sozlesmelerinin dogal kay-
naklarin ¢ikarilmasi, Uretimi ve gelistirilmesi-
ne olan katkisinin ev sahibi devlet ve stzles-
menin kars! tarafi olan yabanci sirket paraleli
denkleminde sozlesme taraflarinin gikar ¢a-
tismasini ¢6zume kavusturmasi ve kar-gelir
paylasiminin belirlenmesinde esneklik sag-
lamasi sayesinde enerji sektorande kullanimi
oldukca 6nem kazanmaktadir.

Dogal kaynaklar uzerindeki mulkiyet hakkin-
dan taviz vermek istemeyen ve aynizamanda
sahibi oldugu dogal kaynaklarin dretilmesi
ve gelistirilmesi ile Ulke gelirini arttirabilecek
olan ev sahibi devlet ve diger tarafta ise karini
arttirma nihai amaci ile hareket eden yaban-
cisirketlerin Uretim Paylasim Sozlesmeleriile

goal of increasing their profits on the other
side, unity of interest is ensured through
Product Sharing Agreements, and Product
Sharing Agreements act as a node in maxi-
mizing the interests of all stakeholders.

Product Sharing Agreements have gained
importance for underdeveloped and devel-
oping countries in the last fifty years due to
the host state’s ability to maintain control
over natural resources and their flexibility in
profit and revenue sharing and have been
distinguished from other oil and natural gas
investment agreements by their widespread
use, especially in oil production.
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gorevi gormektedir.

Ev sahibi devletin dogal kaynaklar tzerin-
deki denetiminin sturdtrulmesini saglamasi,
kar-gelir paylagimi konusundaki esnekligiyle
son elli yilda az gelismis ve gelismekte olan
Ulkeler bakimindan uretim paylasim sozles-
mesi bnem kazanmis, diger petrol ve dogal
gaz yatinm sozlesmelerinden 6zellikle petrol
uretimi konusunda kullaniminin yaygin hale
gelmesiyle ayrilmistir.

KAYNAKCA

CENTRAL BANK OF RUSSIA, “Production Sharing Agreements”,
Twenty-Fourth Meeting of the IMF Committee on Balance of Pay-
ments Statistics, 2011.

DANIEL JOHNSTON, “Production Sharing Contracts”, in: Interna-
tional Petroleum Fiscal Systems And Production Sharing Contracts,
PennWell Publishing Company, First Edition, 1994.

GREG MUTTITT, “Production sharing agreements: oil privatisation
by another name?”, General Union of Oil Employees’ conference
on privatisation Basrah Irag, PLATFORM www.carbonweb.org,
2005.

DR. HASSAN SHAFIQUL/ DR. AMUDA YUSUFF JELILI, “Cont-
ract structure of production sharing agreement by international
oil company in exploration of petroleum resources in developing
countries”, International Journal of Energy Economics and Policy,
Vol. 13 No. 3, 2023.

KRISTEN BINDEMANN, “Production Sharing Agreements: An
Economic Analysis”, Oxford Institute for Energy Study, Series WPM
25, 1999.

KYLA TIENHAARA, Foreign Investment Contracts in the Oil & Gas
Sector: A Survey of Environmentally Relevant Clauses, Sustainable
Development Law & Policy, Vol. 11 No. 3, 2011.

MAJD OLLEIK/ HANS AUER/ RAWAD NASR, “A petroleum upst-
ream production sharing contract with investments in renewable
energy: The case of Lebanon”, Energy Policy, Volume 154, 112325,
2021.

PIERO BERNARDINI, “Stabilization and adaptation in oil and gas
investments”, Journal of World Energy Law & Business, Vol. 1, No.
1,2008.

SEMA TASVEREN, “Upstream Sozlesmeleri”, in: Uluslararasi Dogal-
gaz Sozlesmelerinden Kaynaklanan Uyusmazliklarin Tahkim Yolu
ile C6zumunde Esasa Uygulanacak Hukuk, Oniki Levha Yayinlari,
istanbul 2022.

SHAMARAN PETROLEUM CORP., How Oil Production Sha-
ring Contracts Work, https:/shamaranpetroleum.com/operati-
ons/how-oil-production-sharing-contracts-work/ (Erisim tarihi,
09.01.2024)

VERONICA WIGWE CHIZINDU, “Joint Venture And Production
Sharing Contracts In Less Developed Countries - A Critical Analy-
sis”, University of Wolverhampton PhD Thesis, 2019.

MAKALELER

DiPNOT

35 Wigwe Chizindu, s. 199-200.

2024 SUMMER




